PROFESSIONAL SERVICES AGREEMENT

PRIVATE 

This Agreement is made this _________________ day of _________________, 2018 by and between the Montgomery County Public Defender Office, having offices located at 200 Clark Drive, PO Box 338, Fultonville, NY 12072,  hereinafter referred to as “MPDO” and the New York State Defenders Association, Inc., a New York not-for-profit corporation with offices located at 194 Washington Avenue, Suite 500, Albany, New York 12210-2314, hereinafter referred to as “NYSDA.” 

W I T N E S  S E T H 
WHEREAS, MPDO desires to acquire a computerized Public Defense Case Management System 

hereinafter referred to as “PDCMS”; and,

WHEREAS, NYSDA has the necessary personnel and expertise to deliver the computerized system and 

services required by MPDO to implement and install PDCMS;

NOW THEREFORE, in consideration of the terms and conditions herein contained the parties do covenant 

and agree as follows:

Definition of Terms
For the purpose(s) of this agreement, the terms listed below shall have the following meaning given to 

them:

1. Acceptance Criteria - The PDCMS Implementation Plan sets forth the Acceptance Criteria that must 

       be satisfied. 

2. Agreement - This Professional Services Agreement. 

3. Consumer Price Index – The Annual United States Department of Labor Bureau of Statistics 

       Consumer Price Index.

4. Documentation - All written material, diagnostic routines and other aids required to use and 

      operate the PDCMS. 

5. Modifications (Change Order) - A written request to change the PDCMS Implementation Plan after acceptance by both parties. 

6. PDCMS - Also known as the Public Defense Case Management System (PDCMS) includes PDCMS runtime software, database, and any written documentation delivered by NYSDA to MPDO in 

       connection with the PDCMS.

7. PDCMS Implementation Plan - The PDCMS Implementation Plan is the set of descriptors 


       completed by NYSDA outlining the timelines for implementation and responsibilities and is 
              attached hereto as “Exhibit 2.”

8. Point of Contact - Point of Contact for MPDO, or “POC,” shall mean MPDO employee 

       designated as the point of contact with NYSDA.  POCs shall have the skill and authority to evaluate 

       and approve on behalf of MPDO the working order of the PDCMS. 
9. Project Coordinator - NYSDA’s designated individual for the project for NYSDA and MPDO’s 
designated individual for the project for MPDO.

10. Source Code - The machine readable format of all of the constituent elements of the PDCMS


       software, including, without limitation, any text, images, graphics, video and audio segments and all                passwords necessary to use any of the foregoing.

Scope of Services 

NYSDA, directly and/or through a qualified subcontractor, shall provide services to MPDO in 
accordance with this Agreement. The tasks to be performed are as follows:

11. NYSDA shall prepare an Implementation Plan outlining the installation and implementation of the PDCMS in MPDO.

12. Installation: Installation of PDCMS as set forth in the PDCMS Implementation Plan, attached hereto as “Exhibit 2.”

         13. Training: NYSDA will provide PDCMS training for designated MPDO staff. This training can be 
                held on-site if adequate training space is available, at NYSDA’s office in Albany, NY or 
                remotely. Levels of training will be based on security rights (Data entry, Browse, etc.). If further 
                training is deemed necessary, additional training can be provided at NYSDA’s office.

13. Maintenance & Software Support: Maintenance and software support of PDCMS as set forth in the 

       PDCMS Maintenance & Software Support Agreement (“Support Agreement”), to be executed by            the parties substantially in the form attached hereto as “Attachment A.”

14. NYSDA shall provide hardware specifications to MPDO for the PDCMS.  Although NYSDA 

      may provide hardware specifications to MPDO,  NYSDA is not responsible for the 

      MPDO selection.

15. MPDO will bear the costs of replacing or repairing hardware or software supplied by MPDO. NYSDA agrees to discharge its responsibility to resolve all PDCMS related system problems without charge as long as MPDO has a Support Agreement in effect with NYSDA and MPDO is not in breach of any of its obligations under this Agreement or any such Support Agreement.

16. NYSDA shall provide a project coordinator and/or a point of contact. 

Term of agreement

17. NYSDA shall commence performance on the date specified in the PDCMS Implementation Plan  

       and end performance upon completion,  but no later than the completion date specified in the 

       PDCMS Implementation Plan unless otherwise directed by MPDO in writing or unless 

       earlier terminated in accordance with section 41 (Default). 

Acceptance of System 
18. The PDCMS, installed and tested by NYSDA in accordance with the PDCMS Implementation Plan, shall be tested for a 30-day calendar period from the date of installation to ensure that it performs in accordance with the Acceptance Criteria. 

19. MPDO will hereby designate a Point of Contact (POC) with NYSDA. 

Implementation  Plan
20. NYSDA shall prepare the PDCMS Implementation Plan to include specific pricing and scheduling. Modifications to the PDCMS Implementation Plan will then require a written change order request from MPDO and written estimate of additional pricing from NYSDA. 

Payment Schedule
21. For NYSDA’s services for the PDCMS installation to be rendered under this Agreement, MPDO 

       shall pay NYSDA the total amount due, including cost reimbursements,  based upon the NYSDA 

       January 2018 PDCMS Fee Structure set forth in “Exhibit 1.”

22. Payment for services and reimbursement of costs shall be made upon NYSDA’s satisfactory 

       performance of services outlined in the PDCMS Implementation Plan included herewith as “Exhibit 

       2.”

23. MPDO shall pay invoices or claims for satisfactory work within 45 days of submittal.

24. The final payment for PDCMS installation services provided by NYSDA shall not be made until 

               these services have been completed and tested for 30 days.

25. The NYSDA January 2018 PDCMS Fee Structure, set forth in “Exhibit 1,” may be modified no 

       more frequently than annually and will not exceed a percentage increase equivalent to the annual 

       rate of increase in the Consumer Price Index.

26. The annual fee charged for the Support Agreement shall be paid within forty-five (45) days of 

       invoice at the beginning of each annual maintenance period.

27. MPDO is tax exempt and therefore shall not be responsible for the payment of any taxes or 
       other levies, including sales and use taxes.

Subcontractors
28. NYSDA is permitted to subcontract with any other party necessary to perform NYSDA’s obligations under this Agreement. Subject to Section 37 (Warranty), NYSDA is responsible to MPDO for 

       any errors or omissions of NYSDA or its subcontractors; provided, however, that NYSDA’s 

       financial responsibility to MPDO is limited to the total amount of money MPDO has paid to 
       NYSDA pursuant to this Agreement.

Modifications 
29. NYSDA shall modify the work initially performed under the agreement whenever so requested by 

       MPDO, provided that MPDO and NYSDA have agreed upon any required price adjustments, 
       changes to the terms of payment, and date extensions associated with said modifications. All 
       modifications will be described in detail and will be mutually agreed to in writing between 
      MPDO and NYSDA.

Year 2000 Compliance

30. NYSDA shall warrant that the PDCMS is “Year 2000 Compliant” and functions properly with

       respect to the Year 2000 date change. “Year 2000 Compliant” shall mean that data outside of the 

       range 1990‑1999 will be correctly processed in any level of computer hardware or software 

       including, but not limited to, microcode, firmware, application programs, files and databases.

Source Code
31. NYSDA will own and maintain the PDCMS software source code to allow a competent technician to maintain the then current version of PDCMS. NYSDA will give a copy of the PDCMS software 
       source code to MPDO if NYSDA is unable to fulfill its obligations set forth in the Support 
       Agreement.
Ownership of Documents and Data
32. MPDO shall be the owner of the following items incidental to this Agreement and generated by MPDO through use and operation of the PDCMS: all its case management data collected, all 

       documents of any type whatsoever generated by the PDCMS and any material necessary for the 

       practical use of the data and/or documents from the time of collection and/or production whether or 

       not performance under this Agreement is completed or terminated prior to completion, except for 

       computer software, associated proprietary materials, design manuals, training materials, user guides, 

       and design methodology and standards.  NYSDA shall not release any materials under this section 

       except after prior written approval of MPDO .

33. NYSDA claims no ownership interest in any reports, data, documents or other materials prepared 

       using the PDCMS, except for computer software, associated proprietary materials, design manuals, 

       user guides, and design methodology and standards. 

34. All data collected and/or stored in electronic format in the PDCMS system is the property of the 

               MPDO. MPDO will not pay NYSDA additional license fees should MPDO provide other agencies 
               with extraction of the data that resides in or is part of the PDCMS system, providing the other 
               agencies do not directly access the PDCMS application or any copy of the PDCMS. 

Copyright
35. The PDCMS and all copies of any component thereof, whether made by NYSDA or otherwise, are 

       proprietary to NYSDA and title thereto remains in NYSDA. All applicable rights to patents, 

       copyrights, trademarks and trade secrets in the PDCMS or any modifications made at MPDO’s

       request are, and shall remain, in NYSDA.  MPDO shall not reproduce, sell, transfer, publish, 

       disclose, display, assign, sublicense, lease, or otherwise make available the PDCMS, or copies 

       thereof, to others.  MPDO agrees to secure and protect PDCMS in a manner consistent with the 

       maintenance of NYSDA’s rights therein and to take appropriate action by instruction or 

       agreement with its employees or consultants who are permitted access to PDCMS to satisfy its

       obligations hereunder.  All copies made by MPDO of the PDCMS are the property of NYSDA.  

       Violation of any provision of this section by MPDO shall be the basis for immediate termination 

       of this Agreement and the license granted hereunder. This provision shall survive the termination of 

       this Agreement.

License
36. NYSDA hereby grants to MPDO a nonexclusive license to install the Public Defense Case 

       Management System (PDCMS) on MPDO computers. Use of the PDCMS by: another 
       party other than MPDO; or (b) MPDO for the purpose of providing case management service to 
       another, regardless of the host computer or server used, is prohibited and requires separate        
       licensing. MPDO agrees to not assign, sublicense, transfer, pledge, lease, rent or share any of its 
       rights under this Agreement.

Warranty
37. NYSDA warrants that it has the absolute right to maintain and license the PDCMS’ use and that it 

       will indemnify and hold harmless MPDO should there be any challenges as to the intellectual 
       property rights of NYSDA in the PDCMS. MPDO agrees that NYSDA will not be liable for any 
       damages caused by MPDO’s failure to fulfill any MPDO responsibility. NYSDA warrants that 
       PDCMS when installed, will be in good working order and will conform to NYSDA’s published 
       specifications and the terms of this Agreement, provided no modifications have been made by 
       MPDO or any other party not authorized by NYSDA. NYSDA’s obligation to provide such 
      indemnification is contingent upon NYSDA receiving prompt notice of any claims. NYSDA is 
      allowed to direct the defense and settlements, and MPDO will cooperate with NYSDA.




Limited Warranty



ALL PRODUCTS DELIVERED PURSUANT TO THIS AGREEMENT ARE 




DELIVERED “AS IS” AND, EXCEPT AS EXPRESSLY PROVIDED, NYSDA MAKES 

                 NO ADDITIONAL WARRANTIES, EXPRESS OR IMPLIED, INCLUDING BUT NOT 

                 LIMITED TO ANY IMPLIED WARRANTIES OF MERCHANTABILITY OR FITNESS 

                 FOR A PARTICULAR PURPOSE.  SUCH WARRANTIES ARE SPECIFICALLY 

                 DISCLAIMED WITH REGARD TO ALL PRODUCTS.  NEITHER NYSDA NOR ANY 

                 CONTRACTOR INVOLVED IN THE CREATION, PRODUCTION OR DELIVERY OF 

                 THE PRODUCTS SHALL BE LIABLE FOR ANY DIRECT, INDIRECT, 

                 INCIDENTAL, OR CONSEQUENTIAL DAMAGES OR FOR LOST PROFITS OR FOR 

                 LOSS OF STORED DATA OR FOR ANY CLAIM OR DEMAND AGAINST MPDO BY A THIRD PARTY UNDER ANY CIRCUMSTANCES, WHETHER BASED                  ON CONTRACT, TORT OR OTHER LEGAL THEORY, EVEN IF NYSDA WAS 

                 ADVISED OF THE POSSIBILITY OF SUCH DAMAGES.  The network version of the 

                 PDCMS enables it to be run over a computer network for the purpose of multiple users 

                 accessing a single shared database. MPDO understands and agrees that the particular type of network, number of machines involved, and type of computer can all affect the 
                 performance of the PDCMS. Therefore, NYSDA cannot guarantee the performance of the 
                 software in MPDO’s particular network or network workstation and  is not responsible to reconfigure the PDCMS to perform on MPDO’s network. Although NYSDA may make 
                  recommendations to MPDO regarding hardware requirements and hardware selection, 
                 NYSDA is not responsible for MPDO’s ultimate hardware selection. MPDO understands and agrees that all hardware and all software not provided and installed by NYSDA, is 
                 excluded from this agreement and should be supported by other qualified service 
                 provider(s). NYSDA will work with the designated qualified service provider(s),  however, 
                 that effort is excluded from any warranty.

System Support and Maintenance
38. Maintenance - In consideration of payments to be made by MPDO to NYSDA as set out 

       in the NYSDA January 2018 PDCMS Fee Structure (Exhibit 1), NYSDA agrees to provide software 

       maintenance services during the periods covered in accordance with the Support Agreement.

Independent Contractor Status
39. NYSDA agrees that it is an independent contractor, covenants and agrees to conduct the work under 

       this Agreement consistent with such status.  NYSDA shall neither pretend nor claim to be an officer 

       or employee of MPDO by reason hereof, nor make any claim, demand or application to 

       or for any right or privilege applicable to an officer or employee of MPDO,  including but 

       not limited to Workers’ Compensation coverage,  unemployment insurance benefits,  social security 

       coverage or retirement membership or credit. 

Non-Discrimination   

40.  NYSDA agrees that in carrying out its activities under the terms of this Agreement it shall not 

       discriminate against any person due to such person’s race, color, creed, sex, national origin, age, 

       disability, marital status or handicap, and that at all times it will abide by the applicable provisions 

       of the Human Rights Law of the State of New York as set forth in sections 290-301 of the 

       Executive Law of the State of New York.

Default

41.  MPDO may declare this Agreement to be in default and terminated upon the occurrence of any of the following events and after 30 days notice: (a) NYSDA’s failure to perform any obligation 

       required by the terms hereof to be performed by NYSDA; or (b) the making of any false or 

       misleading statement by NYSDA prior to or in connection with this Agreement; or (c) NYSDA’s 

       petition in bankruptcy, either voluntarily or involuntarily, or making an assignment for the benefit 

       of creditors, or being named or subjected to a suit for the appointment of a receiver.  Upon a default 

       by NYSDA, MPDO may terminate this Agreement and shall not be liable for any further 

       obligation hereunder.



Notwithstanding any other payment provision of this Agreement, MPDO shall pay NYSDA 

                 for service performed to the date of termination to include a prorated amount of compensation due 

                 hereunder less payments, if any, previously made.  In no event shall NYSDA be paid an amount in 

                 excess of the full price under this Agreement nor for profit on unperformed portions of service.  

                 NYSDA shall furnish to MPDO such financial information as in the judgment of MPDO is 

                 necessary to determine the reasonable value of the services rendered by NYSDA.  The foregoing is 

                 cumulative and shall not effect any right or remedy which MPDO  may have in law or equity.



Should MPDO fail to pay NYSDA all or any part of the payment set forth in sections 22, 23 

                 and 24, NYSDA may, at NYSDA’s option terminate this agreement if such failure is not remedied 

                 by MPDO within forty-five (45) days of written notice to MPDO of such late payment.  MPDO agrees, upon termination of PDCMS, to destroy all copies of the PDCMS.

Entire Agreement
42. This Agreement and the Attachments referred to herein constitute the entire agreement of the parties 

       hereto. No waiver or modification of this Agreement and/or Attachments shall be effective unless in 

       writing, expressly referring to the provision to be waived or modified in the Agreement or the 

       Attachment, and signed by both parties. 

Governing Law; Venue
43. This Agreement shall be governed by, and construed according to, the law of the State of New York, 

       without giving effect to any conflict or choice of law provision that would defeat the application of 

       New York law.  In the event that a dispute arises between the parties, venue for the resolution of 

       such dispute shall be the County of Albany, New York.  Any disputes arising out of this Agreement, 

       out of the interpretation and enforcement of this Agreement, or out of the activities related to this 

       Agreement except disputes involving NYSDA’s intellectual property rights, shall be settled by final 

       and binding arbitration as conducted by a sole arbitrator selected by the parties and pursuant to the 

       commercial arbitration rules of the American Arbitration Association in effect at the time such 

       dispute occurs.  Arbitration shall be conducted in Albany, NY, at the offices of NYSDA, or such 

       other location as may be mutually agreed upon by the parties.  In any suit to enforce an arbitration 

       award, the party seeking enforcement shall be entitled to recover its reasonable attorney’s fees. 

44. NYSDA may initiate a suit to enforce any of its intellectual property rights, described in paragraph 

      35 in Federal courts sitting in the County of Albany, State of New York and MPDO consents 

      to the jurisdiction of such courts in resolution of such disputes.  

45. No claim, whether in contract, tort, or otherwise, arising out of this Agreement, may be brought by 

       either party: (i) in the case of a claim arising out of the breach of the obligations set forth in this 

       Agreement, more than one year after the claim arises; or (ii) in the case of any other claim, more 

       than one year after the claim arises.

Severability
46. If any of the provisions of this Agreement are prohibited by or held invalid under applicable laws or 

       regulations of any jurisdiction in which this Agreement is sought to be performed, then that 

       provision shall be considered inapplicable and omitted but shall not invalidate the remaining 

       provisions.

Compliance with All Laws
47. NYSDA agrees that during the performance of the work required pursuant to this Agreement, 

       NYSDA and all employees working under NYSDA’s direction shall strictly comply with all local, 

       state or federal laws, ordinances, rules or regulations controlling or limiting in any way the 

       performance of the work required by this Agreement. Furthermore, each and every provision of law 

       and clause required by law to be inserted in this Agreement shall be deemed to be inserted herein.  

       If, through mistake or otherwise, any such provision is not inserted, or is not properly inserted, then 

       upon the application of either party this Agreement shall be forthwith physically amended to make 

       such insertion or correction.

Prohibition against Assignment
48. NYSDA or MPDO is prohibited from assigning, transferring, conveying, subletting or otherwise 

       disposing of this Agreement or any of its contents, or of any right, title or interest herein, or of the 

       power to execute this Agreement, to any other person or corporation without the previous consent, in 

       writing of the other party, which will not be unreasonably withheld.

Contract Deemed Executory
49. NYSDA specifically agrees that this Agreement shall be deemed executory only to the extent of the 

       monies available for the purpose of the within Agreement and that no liability shall be incurred by 

       MPDO  beyond the monies available for the said purpose.

Excusable Delay
50. If the performance of this Agreement, or any obligation hereunder, is prevented, restricted or 

       interfered with by reason of:



(i)
acts of God or high water;



(ii)
wars, revolution, civil commotion, acts of public enemies, blockage or embargo;



(iii)
act of any government;



(iv)
bankruptcy, insolvency or defunding of NYSDA;



(v)
lack of cooperation from third parties including prior computer software and service 




providers to MPDO that delays progress;



(vi)
labor difficulties, including without limitation, strikes, labor slowdowns, picketing or 




boycotts; or 



(vii)
any other circumstances beyond the party’s reasonable control and without its fault or negligence



the party whose performance is affected, upon giving prompt notice to the other party, but in no event 

             to exceed more than thirty (30) days after either learning of such event or after the date when such 

             hindered party should have known of such event, shall be excused from such performance on a day-

             to-day basis to the extent of such prevention, restriction, or interference (and the other party shall 

             likewise be excused from performance of its obligations on a day-to-day basis to the extent such 

             party’s obligations relate to the performance so prevented, restricted or interfered with); provided, 

             however, that the party whose performance is so affected shall use its best efforts to avoid or remove 

             such causes of non-performance and both parties shall proceed to perform their respective obligations 

             under this Agreement whenever such causes are removed or cease.

Extent of Agreement
51. This AGREEMENT takes precedence over all other agreements that MPDO and NYSDA may enter into, whenever there is a conflict between the provisions contained herein and the provisions contained in any other agreement.

No-Waiver
52. In the event that the terms and conditions of this Agreement are not strictly enforced by the 

       MPDO or NYSDA, such non-enforcement shall not act as or be deemed to act as a waiver or 

       modification of this Agreement, nor shall such non-enforcement prevent MPDO or NYSDA 

       from enforcing each and every term of this Agreement thereafter.

Confidentiality and Security Agreement
53. NYSDA, its employees, agents or representatives  may in the course of providing services related to 

       the licensing, implementation, and support of its PDCMS to MPDO be exposed to or acquire 

       information that is proprietary to or confidential to MPDO including services rendered by 

       MPDO to its clients, case-related data and information furnished by its clients to MPDO.  All 

       such information is hereinafter collectively referred to as “Confidential Information.”

54. Except when provided by MPDO, NYSDA shall not at any time before, during, or after the 

       implementation of the PDCMS Software for MPDO reveal any Confidential Information to any 

       person, or permit any person to examine or make copies of any reports or any documents prepared 

       by it or that come into its possession or under its control by reason of its services.  NYSDA agrees to 

       hold such information in strict confidence and to not disclose such information to third parties or to 

       use such information for any purposes whatsoever other than the provision of services to MPDO 

       and to advise each of its employees, agents and representatives of their obligations to keep such 

       information confidential. This paragraph shall survive termination of this Agreement.

NOTICES

       56.  All notices hereunder, to be effective, shall be in writing and shall be personally delivered, 
              mailed or e-mailed to the Party to be notified as follows or to such other address as any Party shall 
              be notified by the other Party by like notice.  If notice is personally delivered it is effective 
              immediately, if it’s delivered by overnight delivery service it is effective one (1) business day after 
              sending, and if it is delivered by certified mail, return receipt requested, postage and fees prepaid 
              it is effective three (3) days after mailing.

      (a)  If to NYSDA:



            (b) If to MPDO:  

             New York State Defenders Association, Inc.            Montgomery County Public Defender Office                 194 Washington Avenue, Suite 500                            200 Clark Drive, PO Box 338 
             Albany, New York  12210-2314


     Fultonville, NY 12072
             Attention: Charles F. O’Brien, Esq.
                   Attention: William F. Martuscello, Esq.
IN WITNESS WHEREOF, the parties have duly executed this Professional Services Agreement on the date first above written.













Montgomery County Public Defender Office












By: Matthew L. Ossenfort
                                                                               Montgomery County Executive












New York State Defenders Association, Inc.












______________________________________________













By: Charles F. O’Brien, Esq.













       Executive Director

STATE OF NEW YORK)


On this ________________ day of _______________________________, 2018 before me, the 
subscriber, personally came MATHEW L. OSSENFORT., to me known, who being by me duly sworn did depose and say that he is the Montgomery County Executive, and person described in and who executed the foregoing instrument in the name of the Montgomery County Public Defender Office and he duly acknowledged to me that he executed the same as and for the act and deed of said Montgomery County Public Defender Office.

__________________________________

                                                                                                       Notary Public

STATE OF NEW YORK)


On this _________ day of __________________, 2018 before me, the subscriber, personally came  CHARLES F. O’BRIEN, to me known, who being by me duly sworn did depose and say that he is the Executive Director of the New York State Defenders Association, and person described in and who executed 

the foregoing instrument in the name of the New York State Defenders Association, and he duly 

acknowledged to me that he executed the same as and for the act and deed of said New York State Defenders Association.
















__________________________________

















Notary Public

Attachment A.

NEW YORK STATE DEFENDERS ASSOCIATION

PUBLIC DEFENSE CASE MANAGEMENT SYSTEM

MAINTENANCE AND SOFTWARE SUPPORT AGREEMENT 
This Agreement is made this _________________ day of _________________, 2018 by and between the Montgomery County Public Defender Office, having offices located at 200 Clark Drive, PO Box 338, Fultonville, NY 12072,  hereinafter referred to as “MPDO” and the New York State Defenders Association, Inc., a New York not-for-profit corporation with offices located at 194 Washington Avenue, Suite 500, Albany, New York 12210-2314, hereinafter referred to as “NYSDA.” 

WITNESSETH
WHEREAS, the above parties have entered into the Professional Services Agreement; and,

WHEREAS, the Professional Services Agreement requires the above parties to enter into this Agreement;

NOW THEREFORE, 
in consideration of the terms and conditions herein contained the parties do 

covenant and agree as follows:

1. NYSDA shall provide telephone support to MPDO with a current PDCMS Maintenance and 

      Software Support Agreement. Once the Point of Contact for MPDO brings a maintenance issue or  

      problem to the attention of NYSDA, NYSDA shall reach an agreement with MPDO on the 

      priority of the problem and shall pursue expeditious resolution.

2. PDCMS support hours are those within the normal working hours of NYSDA, from 9:00 AM to 5:00 

      PM Monday through Friday, Eastern Standard Time, except for official holidays and other occasions 

      when NYSDA’s office is closed.

3. Upon execution of this Agreement, MPDO shall pay NYSDA the annual support fee outlined on 

      the then-current “PDCMS Fee Structure” (as defined below).  The current “PDCMS Fee Structure” is 

      outlined on the NYSDA January 2018 PDCMS Fee Structure, a copy of which is attached hereto as 

     “Exhibit 1” and made a part hereof.  The fee will be based upon the number of your PDCMS licenses, 
      may be modified no more frequently than annually and will not exceed a percentage increase 
      equivalent to the annual rate of increase in the Consumer Price Index. This PDCMS Maintenance and         Software Support Agreement fee shall be paid by MPDO within forty-five (45) days of invoice at the 

      beginning of each annual maintenance period.

4. MPDO shall reimburse NYSDA for NYSDA’s out-of-pocket expenses for on-site support, including maintenance support, within 45 days of MPDO’s receipt of an invoice therefor. Typical charges are inclusive of, but not limited to, travel, lodging and meal expenses.

5.
MPDO will allow NYSDA to remotely access the application for the purposes of support and maintenance. This remote access will allow NYSDA to provide more timely and cost-effective support. If NYSDA needs to provide on-site support, MPDO will be responsible for hourly fees, in addition to the annual PDCMS Maintenance & Software Agreement fees, as well as all out-of-pocket expenses incurred by NYSDA. The hourly fees will be outlined on the then-current PDCMS Fee Structure in section “PDCMS On-Site Support.” The fee for on-site support will be based upon the total number of on-site support hours provided, may be modified no more frequently than annually and will not exceed a percentage increase equivalent to the annual rate of increase in the Consumer Price Index.  These fees shall be paid by MPDO within forty-five (45) days of receipt of invoice.

6.
MPDO shall be responsible for the cost of support and maintenance necessitated by MPDO’s modification of the PDCMS application, changes to its computer network, installation, upgrading or maintenance of hardware or software, and/or deletion of PDCMS application related files that affect the operation of the PDCMS.  If the nature of the modification requires on-site support, the cost of such on-site support will be at the hourly rate set forth in the “PDCMS On-Site Support” section of the then-current PDCMS Fee Structure. The fee will be based upon the total number of on-site support hours provided, may be modified no more frequently than annually and will not exceed a percentage increase equivalent to the annual rate of increase in the Consumer Price Index.  These fees shall be paid by MPDO within forty-five (45) days of receipt of invoice.

7. Some PDCMS reports are generated from processing specific codes provided with the system. (These codes are displayed in the PDCMS dropdown lists.)  If these codes are modified by MPDO the report results may not be accurate.  These system codes should not be modified by MPDO without first consulting NYSDA.  If these codes are modified and it necessitates additional support by NYSDA, those support services would not be covered under this Agreement and will be charged at the hourly rate set forth in the “PDCMS On-Site Support” section of the then-current PDCMS Fee Structure.

8. Once PDCMS is in use, MPDO may elect to shift responsibilities from the Point of Contact to another person. That person and a backup person will be designated in writing to NYSDA as having 

       the authority to report incidents. The primary person shall be considered the System Administrator of 

       PDCMS.

9.
If NYSDA, in its sole discretion, creates maintenance software releases necessary to patch or fix 

existing PDCMS functionality, NYSDA shall provide and install such updates and upgrades at no cost to MPDO .  If the nature of the upgrade requires on-site support, MPDO shall be responsible for the cost of such support at the hourly rate set forth in the “PDCMS On-Site Support” section of the then-current PDCMS Fee Structure.  If the upgrade adds new functionality or is a major enhancement to the PDCMS and MPDO requires additional training, MPDO shall be responsible for training costs at the rate set forth in the “PDCMS Training” section of the then-current PDCMS Fee Structure. Once product upgrade is offered, NYSDA will only support the most current version of the PDCMS.

10. NYSDA will provide initial PDCMS training for designated MPDO staff and designated system administrator. This training can be held on-site if adequate training space is available, otherwise it will be held at NYSDA’s office in Albany, NY or remotely.  If additional training for these users is required, or a change in staff requires additional employees to be trained, MPDO shall be responsible for training costs at the rate set forth in the “PDCMS Training” section of the then-current PDCMS Fee Structure. 

11. NYSDA will not provide support to MPDO with a PDCMS Maintenance and Software Support 

       Agreement that has expired, been breached or terminated.

12. This Agreement shall commence on the date the PDCMS is installed in MPDO and shall terminate on the first anniversary of the installation date unless otherwise extended for one additional year by written agreement of the parties.

Entire Agreement
13. This Agreement and the Attachment referred to herein constitutes the entire agreement of the parties  

       hereto.  No waiver or modification of this Agreement or the Attachment shall be effective unless in 

       writing, expressly referring to the provision to be waived or modified, and signed by both parties. 

Governing Law; Venue
14. This Agreement shall be governed by, and construed according to, the law of the State of New York, 

       without giving effect to any conflict or choice of law provision that would defeat the application of New 

       York law.  In the event that a dispute arises between the parties, venue for the resolution of such dispute 

        shall be the County of Albany, New York. Any disputes arising out of this Agreement, out of the 

        interpretation and enforcement of this Agreement, or out of the activities related to this Agreement 

        except disputes involving NYSDA’s intellectual property rights, shall be settled by final and binding 

        arbitration as conducted by a sole arbitrator selected by the parties and pursuant to the commercial 

        arbitration rules of the American Arbitration Association in effect at the time such dispute occurs.  

        Arbitration shall be conducted in Albany, NY, at the offices of NYSDA, or such other location as may be 

        mutually agreed upon by the parties.  In any suit to enforce an arbitration award, the party seeking 

        enforcement shall be entitled to recover its reasonable attorney’s fees. 

15. NYSDA may initiate a suit to enforce any of its intellectual property rights (described in paragraph 35 of 

      the Professional Services Agreement attached) in Federal courts sitting in the County of Albany, State of 

      New York and MPDO consents to the jurisdiction of such courts in resolution of such disputes. 

16. No claim, whether in contract, tort, or otherwise, arising out of this Agreement, may be brought by either party: (i) in the case of a claim arising out of the breach of the obligations set forth in this Agreement, more than one year after the claim arises; or (ii) in the case of any other claim, more than one year after the claim arises.

Severability
17. If any of the provisions of this Agreement are prohibited by or held invalid under applicable laws or 

       regulations of any jurisdiction in which this Agreement is sought to be performed, then that provision 

       shall be considered inapplicable and omitted but shall not invalidate the remaining provisions.

Prohibition against Assignment
18. NYSDA or MPDO is prohibited from assigning, transferring, conveying, subletting or otherwise 

      disposing of this Agreement or any of its contents, or of any right, title or interest herein, or of the power 

      to execute this Agreement,  to any other person or corporation without the previous consent, in writing of 

      the other party, which will not be unreasonably withheld.

Excusable Delay
19.
If the performance of this Agreement, or any obligation hereunder, is prevented, restricted or interfered with by reason of:



(i)
acts of God or high water;



(ii)
wars, revolution, civil commotion, acts of public enemies, blockage or embargo;



(iii)
act of any government;



(iv)
bankruptcy, insolvency or defunding of NYSDA;



(v)
lack of cooperation from third parties including prior computer software and service 




providers to MPDO that delays progress;



(vi)
labor difficulties, including without limitation, strikes, labor slowdowns, picketing or 




boycotts; or 



(vii)
any other circumstances beyond the party’s reasonable control and without its fault or negligence 


     the party whose performance is affected, upon giving prompt notice to the other party, but in no event 

             to exceed more than thirty (30) days after either learning of such event or after the date when such 

             hindered party should have known of such event,  shall be excused from such performance on a day-

             to-day basis to the extent of such prevention,  restriction, or interference (and the other party shall 

             likewise be excused from performance of its obligations on a day-to-day basis to the extent such 

             party’s obligations relate to the performance so prevented, restricted or interfered with); provided, 

             however, that the party whose performance is so affected shall use its best efforts to avoid or remove 

             such causes of non-performance and both parties shall proceed to perform their respective obligations 

             under this Agreement whenever such causes are removed or cease.

No-Waiver
20. In the event that the terms and conditions of this Agreement are not strictly enforced by MPDO 

        or NYSDA, such non-enforcement shall not act as or be deemed to act as a waiver or modification of this 

        Agreement, nor shall such non-enforcement prevent MPDO or NYSDA from enforcing each and 

        every term of this Agreement thereafter.
NOTICES

21. All notices hereunder, to be effective, shall be in writing and shall be personally delivered, mailed or 

e-mailed to the Party to be notified as follows or to such other address as any Party shall be notified by the other Party by like notice. If notice is personally delivered it is effective immediately, if it’s delivered by overnight delivery service it is effective one business day after sending, and if it is delivered by certified mail, return receipt requested, postage and fees prepaid it is effective three days after mailing.

      (a)  If to NYSDA:



            (b) If to MPDO:  

             New York State Defenders Association, Inc.            Montgomery County Public Defender Office                 194 Washington Avenue, Suite 500                            200 Clark Drive, PO Box 338 

             Albany, New York  12210-2314


     Fultonville, NY 12072
             Attention: Charles F. O’Brien, Esq.
                   Attention: William F. Martuscello, Esq.
 IN WITNESS WHEREOF, the parties have duly executed this PDCMS Maintenance and Software Support Agreement on the date first above written.

Montgomery County Public Defender Office
                 New York State Defenders Association, Inc.

_____________________________________                     ______________________________________
By:  Matthew L. Ossenfort                                           By: Charles F. O’Brien, Esq.
Montgomery County Executive



               Executive Director

Exhibit 1.

New York State Defenders Association

January 2018 PDCMS Fee Structure

	SOFTWARE
	

	PDCMS multi-user network software


	No cost to NY Public Defense office

	LICENSES
	

	PDCMS Application License(s) 
	No cost to NY Public Defense office



	INSTALLATION
	

	PDCMS Network installation


	                     $          0.00

	Data conversion  - This service includes off-site test data conversion as well as “live” on-site data conversion. 


	                     $      125.00/hr 
    (Guarantee no more than 40 hours)

	Special Features/Custom Requests - If you require customized features or reports, we can provide them at an additional fee.


	                     $      125.00/hr

                    (None required)

	SUPPORT
	

	PDCMS Maintenance and Software Support Agreement - The annual fee is based upon the number of PDCMS concurrent licenses. This Agreement includes software maintenance, bug fixes and telephone support.


	   $ 500.00/license x 3 = $1,500
(Annual fee)



	PDCMS On-Site Support - If you require on-site support, you will be charged travel expenses (described below) and an hourly fee to provide this support.  This fee is in addition to the fee charged for the annual PDCMS Maintenance and Software Support Agreement.


	$ 105.00/hr

	TRAINING
	

	PDCMS Training (On-site, per day)

	                           $  1,500 


	OTHER EXPENSES
	

	Travel expenses include travel, lodging and meal expenses and are based on the average rates in your area. 


	Area rates
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