THE COUNTY OF MONTGOMERY
POLICIES AND PROCEDURES
FALSE CLAIMS AND WHISTLEBLOWER PROTECTIONS

POLICY

It is the obligation of the County of Montgomeriét“County”) to prevent and detect any fraud,
waste and abuse in its organization related to raéded State health care programs (Medicare,
Medicaid and other governmental payer programsp tfAis end, the County maintains a
vigorous Compliance Program and strives to edumatevork force regarding the importance of
submitting accurate claims and reports to Fedardl State governments, as well as regarding
the requirements, rights and remedies of FedemdlState laws governing the submission of
false claims, including the rights of employeesbt protected as whistleblowers under such
laws. The County prohibits the knowing submissib@a false claim for payment in relation to a
Federal or State funded health care program. Sushbmission violates the Federal False
Claims Act as well as various state laws, and nesylt in significant civil and/or criminal
penalties.

PURPOSE

Under the Deficit Reduction Act (“DRA”) of 2005, drChapter 442 of the laws of 2006, which
established the New York State Office of the Mediclnspector General (hereinafter the
“OMIG”), created a new Social Services Law 363kt County is committed to the education
and requirement of all employees, medical staffumeers, contractors, vendors, and residents
that the County is committed to prevent fraud amaise through.

SCOPE

This policy applies to all County employees, coctives, medical staff, volunteers, vendors, and
residents.

PROCEDURE

A. Fraud and Abuse Detection, Prevention and Engad3rotection

To assist the County in meeting its legal and ethabligations, the Health System expects
and encourages any employee who is aware of oomahfy suspects the preparation of
submission of a false claim or report or any ofiatential fraud, waste, or abuse related to a
Federally or State funded health care program, eggont such information to his/her
supervisor, the General Counsel or the Corporatmpllance Officer, any employee who
reports such information will have the right angogunity to do so anonymously and will
be protected against retaliation for making theorepThe County obligates itself to swiftly
and thoroughly investigate any reasonably credieport of fraud, waste, or abuse or any
reasonable suspicion thereof through the Countygliance Program. Please note that the
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County retains the right to take appropriate actigainst an employee who has participated
in a violation of law or hospital or County Policy.

B. State and Federal Fraud and Abuse DetectiongRtien and Employee Protection

What is the Federal False Claims Act?

The False Claims Act (31 USC 3729-33) (“FCA”) makiesa crime for any person or
organization to knowingly make a false record ¢& fn false claim with the government for
payment. “Knowingly” means actual knowledge, detdie ignorance or reckless disregard of
facts that make the claim false.

The FCA does not require proof of a specific intentdefraud the United States government;
instead health care providers can be prosecuted feide variety of conduct that leads to the
submission of fraudulent claims to the governmiraiuding but not limited to the following:

Knowingly billing for services that were not pided,;

Knowingly billing for services that were not eréd by the physician;

Double-billing for items or services

Submitting bills for services never performedtems never furnished;

Billing for services that are not necessarttiertreatment of patient;

Billing for services that are more complex ardaahigher reimbursement than the
actual service provided (i.e., Up coding);

Billing for services separately instead of biji the code that includes multiple

services (i.e., Unbundling);

h. Falsifying a diagnosis of justify test, surgerier other procedures that are not
medically necessary.

~pooow
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What are the FCA Penalties?

Violators of the FCA are liable under a civil pagdbr each claim of not less than $5,500 and
not more than $11,000, plus up to three times theumt of damages sustained by the federal
government.

How is the FCA Enforced? What is a “Qui Tam” Lawsut?

The FCA is enforced by a civil action commencedelifier the government or private citizens.
To encourage individuals to come forward and repagconduct involving ‘false claims”, the
federal FCA includes a “qui tam” or whistlebloweopision. This provision allows any person
with actual knowledge of allegedly false claimshe government to file a lawsuit on behalf of
the US government. Such a person is referred taa dsealtor”. Individuals seeking
whistleblower status must meet several criteriahe Whistleblower/realtor must file his/her
lawsuit on behalf of the government in a federatrdit court. The lawsuit will be “under seal”
meaning the lawsuit is kept confidential while thevernment reviews and investigates the
allegation.
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If the government decides not to join in the lawgbe whistleblower may pursue the action
alone. (The government may still join in lateitiflemonstrates good cause in doing so0.)

What are the Whistleblower Protections?

The FCA also protects anyone who files a falsendalawsuit from being fired, demoted,
threatened or harassed by his/her employer forgfilhe suit. If a court finds that the employer
retaliated, the court can order the employer tbire-the employee and to pay the employee
twice the amount of back pay that is owed, plusrggt and attorney fees.

New York State Labor Law Protections

New York Labor Law-740 provides that an employelymat take any retaliatory action against
an employee if the employee discloses informatiboué the employer’s policies, practices or
activities to a regulatory law enforcement or otlsenilar agency or public official. The
employee’s disclosure is protected only if the esgpe first brought up the matter with a
supervisor and gave the employer a reasonable tymityrto correct the alleged violation.

Whistleblower Rewards and Penalties

As an incentive to bring there cases, the FCA mewithat whistleblowers who file a qui tam
action my receive a reward of 15-30% of the momnesovered for the government plus
attorneys’ fees and costs. This reward may becextithowever, if for example the court finds
the whistleblower planned and initiated the viaati The FCA also provides that
“whistleblowers” who bring frivolous qui tam claintsan be held liable to a defendant for its
attorneys’ fees and costs.

New York State Laws

@) Administrative and Civil Laws

1. Social Services Law Section 145-c - If any perapplies for a or receives public
assistance, including Medicaid, by internationatipking a false or misleading
statement, or intending to do so, the person’ptrson’s family’s needs are not
taken into account for six months if a first offenswelve months if a second (or
once if benefits received are $1,000-3,900), emhtmonths if a third (or once if
benefits received are over $3,900) and five yearour or more offenses.

2. Social Services Law Section 145-b False Stat&snenlt is a violation to
knowingly obtain or attempt to obtain payment ftems or services furnished
under any Social Services program, including Madicdy use of a false
statement, deliberate concealment or other framtlglheme or device.

3. The State or the local Social Services distnay recover three times the amount
incorrectly paid. In addition, the Department oéaith may impose a civil
penalty of up to $2,000 per violation. If repeatlations occur within five years,
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a penalty up to $7,500 per violation may be impagéukey involve more serious
violations of Medicaid rules, billing for servicesot rendered or providing
excessive services.

(b) Criminal Laws

1. Social Services Law Section 145 Penaltidsy person who submits false
statements or deliberately conceals material inédion in order to receive public
assistance, including Medicaid, is guilty of a neisgeanor.

2. Social Services Law Section 366-b, Penaltie§faudulent Practices.

a. Any person who obtains or attempts to obtain,himself or others,
medical assistance by means of a false statemengealment of
material facts, impersonation or other fraudulergans is guilty of a
Class A misdemeanor.

b. Any person who, with intent to defraud, presdatspayment any false
or fraudulent claim for furnishing services, knoglyn submits false
information to obtain greater Medicaid compensatmm knowingly
submits false information in order to obtain autbation to provide
items or services is guilty of a Class A misdemeano

3. Penal Law Article 1555, Larcenylhe crime of larceny applies to a person who,
with intent to deprive another of his property, abs, takes or withholds the
property by means of trick, embezzlement, fals¢éemse, false promise, including
a scheme to defraud, or other similar behaviorhak been applied to Medicaid
fraud cases.

a. Fourth degree grand larceny involves propertyediover $1,000. It is
a Class E felony.

b. Third degree grand larceny involves propertygdlover $3,000. Itis a
class D felony.

C. Second-degree grand larceny involves propetyedaover $50,000. It
is a class C felony.

d. First-degree grand larceny involves propertygdlover $1 million. It
is a Class B felony.

4, Penal Law Article 175, False Written StatemenEour crimes in this Article
relate to filing false information or claims andvileaapplied in Medicaid fraud
prosecutions:
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a.

Section 175.05, falsifying business records lwves entering false
information, omitting material information or alteg an enterprise’s
business records with the intent to defraud. & lass A misdemeanor.

Section 175.10, falsifying business recordshim first degree includes
the elements of the Section 175.05 offense andidies the intent to
commit another crime or conceal its commissions & Class E felony.

Section 175.30, offering a false instrument fiing in the second
degree involves presenting a written instrumentliding a claim for
payment) to a public office knowing that it contfalse information. It
is a Class A misdemeanor.

Section 175.35, offering a false instrumentffiong in the first degree
includes the elements of the second-degree off@ndemust include an
intent to defraud the state or a political subdons It is a Class E
felony.

5. Penal Law Article 176, Insurance Fraagplies to claims for insurance payment,

including Medicaidor other health insuranceand contains six crimes:

a. Insurance fraud in thé"sdegree involves intentionally filing a health
insurance claim knowing that it is false. It i€k&ass A misdemeanor.

b. Insurance fraud in thé"4legree is filing a false insurance claim for over
$1,000. Itis a Class E felony.

C. Insurance fraud in the 3rd degree is filing EBdansurance claim for
over $3,000. Itis a Class D felony

d. Insurance fraud in thd%degree is filing a false insurance claim for over
$50,000. Itis a Class C felony.

e. Insurance fraud in the 1st degree is filinglsefansurance claim for over
$1 million. Itis a Class B felony.

6. Penal Law Article 177, Health Care Fraagplies to health insurance payment,

including Medicaid and contains five crimes:

a.

Health care fraud in thé"Segree is knowingly filing, with intent to
defraud, a claim for payment that intentionally i@se information or
omissions. Itis a Class A misdemeanor.

Health care fraud in thé"4degree is filing false claims and annually
receiving over $3,000 in aggregate. It is a CE&sslony.
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Health care fraud in thé3degree is filing false claims and annually
receiving over $10,000 in aggregate. It is a Cladslony.

Health care fraud in thé"2degree is filing false claims and annually
receiving over $50,000 in aggregate. Itis a C@sslony.

Health care fraud in the' Hegree is filing false claims and annually
receiving over $1 million in aggregate. Itis a€d B felony.

Whistleblower Protection

1. New York Labor Law Section 740

a.

An employer may not take any retaliatory actgainst an employee if
the employee discloses information about the engulsy policies,
practices, or activities to a regulatory law enémnent or other similar
agency or public official. Protected disclosures those that assert that
the employer is in violation of a law that createdubstantial and specific
danger to the public health and safety. The enga®y disclosure is
protected only if the employee first brought up thmatter with a
supervisor and gave the employer a reasonable wpytyrto correct the
alleged violation.

If an employer takes a retaliatory action adaitiee employee, the
employee may sue in state court for reinstatementh¢ same, or an
equivalent position, any lost back wages and benafid attorneys’ fees.
If the employer is a health provider and the céinds that the employer’s
retaliatory action was in bad faith, it may imposecivil penalty of
$10,000 on the employer.
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